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MISTAKEN REFERENCE TO ABN RATHER THAN ACN 
COSTS $23 MILLION 
By Adam Vrahnos, Solicitor, ERA Legal 

The recent decision of Brereton J in the matter of OneSteel Manufacturing Pty Limited (administrators 

appointed) [2017] NSWSC 21 highlights the importance of correctly recording a security interest on the 

Personal Property Securities Register (PPSR) and provides a timely reminder for solicitors to double and 

triple check when registering security interests to ensure strict compliance.  

Background 

A creditor, Alleasing Pty Ltd (Alleasing) leased a variety of plant and equipment to OneSteel Manufacturing 

Pty Ltd (OneSteel) valued in excess of $23 million.  Appropriately, Alleasing attempted to protect its interest 

through registration on the PPSR but a minor defect saw $23 million of plant and equipment disappear from 

their grasp following an act of insolvency by OneSteel. 
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The issue arose when Alleasing secured their 

interest on the PPSR with reference to OneSteel’s 

ABN rather than the ACN.  Section 153 of the 

Personal Property Securites Act 2009 (Cth) 

(PPSA) requires a financial statement (i.e. the 

lease agreement in question) to include the 

grantor’s (in this case OneSteel) details as 

prescribed by the Personal Property Securities 

Regulations 2010 (Cth) (PPS Regulations).  The 

PPS Regulations in turn provide that, where the 

grantor is a body corporate that has an ACN, the 

financial statement must refer to the grantor’s 

ACN.  

OneSteel subsequently went into administration 

and the administrators notified Alleasing that their 

security was defective by virtue of sections 

164(1)(b) and 165(b) of the PPSA. These 

provisions essentially require that a registration 

will be deemed ineffective if a search of the 

grantor’s details on the PPSR (as prescribed by 

the PPS Regulations) is not capable of disclosing 

the registration.  

Decision 

Alleasing approached the Court with a variety of 

arguments to save their $23 million, including:  

(1) Alleasing’s registrations were effective 

because the 11 digit ABN used to register 

their interest was effectively the same 

numbers used as OneSteel’s 9 digit ACN 

number;  

(2) Alleasing’s registrations were not 

seriously misleading because a person 

can perform “combined grantor searches” 

using other interfaces to search the PPSR 

which would reveal the interest using the 

grantor’s ABN;  

(3) section 252 of the PPSA provides that the 

PPSA does not apply to the extent that it 

results in the acquisition of property from 

a person other than on just terms.  

Alleasing argued that this section 

prevented the property from vesting in the 

administrators, as it would be unjust for 

OneSteel to acquire the property and for 

Alleasing to become an unsecured 

creditor;  

(4) Alleasing sought an order under s 588FM 

of the Corporations Act to extend the time 

for perfecting a security interest for the 

purposes of section 588FL(2); and  

(5) finally, Alleasing submitted that section 

267 of the PPSA (which provides that a 

security interest that is unregistered at the 

commencement of formal insolvency will 

“vest” in the grantor) was unconstitutional.  

The basis of this submission was that 

Alleasing’s  property was being acquired 

by OneSteel on unjust terms in a manner 

not permitted by the Federal Constitution.  

Brereton J rejected each of those submissions 

and held:  

(1) Allleasing’s failure to include OneSteel’s 

ACN in the original financing statement 

was fatal as a search of the PPSR simply 

would not have disclosed the original 
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registration. The registration was 

therefore ineffective;  

(2)  Upon the security interest being 

ineffective, the $23 million worth of 

equipment vested in OneSteel pursuant to 

section 267 of the PPSA; and 

(3)  Alleasing could not rely on s 588FM for 

relief to extend the time for perfecting the 

security interest as s 588FM is only 

available in respect of security interests 

perfected at the ”critical time”, which in 

this case would have been prior to the 

appointment of the administrators.  

In relation to the constitutional submission, 

section 267 of the PPSA was not found to be 

unconstitutional as the Court held that the 

section’s operation prescribes the consequences 

of entering into a PPS lease, not an acquisition of 

property which would ordinarily fall within the 

scope of s 51(xxxi) of the Federal Constitution. In 

this regard, Brereton J stated at [56] that:  

“… any ‘acquisition’ effected by s 267 is 
not an acquisition within the meaning of 
s 51(xxxi): it is not an acquisition of 
property to be applied for any purpose in 
respect of which the Commonwealth has 
power to make laws, but one for the 
grantor’s own purposes and it represents 
a genuine adjustment of the competing 
rights, claims and obligations between 
owners of the interests in personal 
property.”  

Summary 

The crux of the decision is that Brereton J found 

that Alleasing’s PPSR registrations were 

‘"seriously misleading” and consequently 

defective as they did not disclose the ACN of 

OneSteel.  This decision is an important reminder 

that the PPSA requires strict compliance and 

illustrates that it is imperative that all registered 

interests should be carefully examined for 

technical defects.  If there is any concern that a 

grantor may be in some sort of financial strife, 

steps must be taken to protect that secured 

interest.  

GAME ON!  INDUSTRY 
ASSOCIATION SAYS IT’S 
TIME TO AMEND THE 
AUSTRALIAN 
CONSUMER LAW TO 
ACCOMMODATE 
“DIGITAL CONTENT” 
By Claudia Dela Cruz, Solicitor, Resolve 

Litigation Lawyers 

The recent Federal Court decision in Australian 

Competition and Consumer Commission v Valve 

Corporation (No 7) [2016] FCA 1553 highlights, 

amongst other things, the increasingly contentious 

absence of “digital content” clauses in the 

Australian Consumer Law (ACL).  Unlike the UK’s 

Consumer Rights Act 2015, the ACL does not 

currently include specific provisions for consumer 

guarantees with respect to “digital content”. 

Valve, a United States based company, is one of 

the world’s largest online game retailers, with over 

100 million subscribers worldwide (including 2.2 

million subscribers in Australia) to its “Steam” 

game distribution platform. 
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In March 2016, the Federal Court found that Valve 

had breached sections 18(1) and 29(1)(m) of the 

ACL by representing to Australian consumers 

that: 

(a) Valve had no obligation, under any 

circumstances, to offer a refund for 

digitally downloaded video games 

purchased by Australian consumers from 

Valve, through the “Steam” platform; and 

(b) statutory guarantees and/or warranties of 

acceptable quality were excluded. 

The Court held that those representations were 

false or misleading because:  

(a) an entitlement for a refund in the event of 

a major failure in complying with the 

consumer guarantee of acceptable quality 

is provided for in the ACL as part of 

consumer guarantees (sections 259(3) 

and 263(4) of the ACL); and  

(b) consumer guarantees cannot be 

excluded, modified or restricted by 

contract (sections 54 and 64 of the ACL). 

Following its findings in March, on 23 December 

2016, the Federal Court ordered that Valve:  

(a) pay a pecuniary penalty in the amount of 

$3 million; 

(b) be restrained for 3 years from making 

representations to Australian consumers 

that there is no obligation to offer refunds 

and that consumer guarantees do not 

apply or are excluded;  

(c) publish a “Consumer Rights Notice” for 

Australian consumers visiting the Steam 

website (based on access from Australian 

IP addresses) for a period of 12 months 

informing Australian consumers of Valve’s 

breach of the ACL and advising 

consumers of their rights under the ACL; 

and 

(d) establish and implement an Australian 

Consumer Law Compliance Program for a 

period of 3 years.  

On 14 February 2017, Valve appealed the 

Federal Court’s decision.   

On 7 March 2017, the ACCC filed a cross-appeal 

regarding a finding of the Federal Court in favour 

of Valve that: 

“…the conduct of Valve’s Steam Support 
representatives in online chats did not 
contravene the Australian Consumer 
Law.”  

The ACCC asserts in its cross-appeal that in 

circumstances where consumers are claiming 

rights under the ACL, misleading or deceptive 

statements can deter consumers from enforcing 

their rights and should not be tolerated.  

A hearing date for the appeal and cross-appeal 

before the Full Federal Court is yet to be set. 

In a recent submission to the Australian 

Consumer Law Review Interim Report, the 

Interactive Games and Entertainment Association, 

submitted that the ACL should, like the UK’s 

Consumer Rights Act 2015, incorporate a 

separate scheme for digital content, providing 

distinct definitions, consumer guarantees and 
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remedies that are appropriate, tailored and 

practical for “digital content”.  

Such submissions are gaining momentum as the 

divide between traditional “goods” and “digital 

content” becomes increasingly apparent, 

particularly when assessing appropriate remedies 

for minor and major defects with “digital content” 

that can be repaired, for example, with a digital 

patch.    

The final Australian Consumer Law Review 

Report is due to be released in the first half of 

2017.  

UNIDENTIFIED MOTOR 
VEHICLE OMITTED FROM 
CONTEMPORANEOUS 
MEDICAL EVIDENCE 
PROVES FATAL – THE 
NOMINAL DEFENDANT V 
CORDIN [2017] NSWCA 6 
By Tim McHutchison, Solicitor, McInnes 

Wilson Lawyers NSW 

Background Facts 

The respondent was riding his bicycle on a dirt 

road in Lismore, New South Wales on 

2 September 2012 when he fell and suffered 

severe injuries.  He was familiar with the road.  It 

had lots of potholes.  He alleged that he was 

“shunted from behind” by a motor vehicle.  He 

was unable to identify the vehicle.  There were no 

witnesses to the accident.  The respondent 

commenced proceedings against the Nominal 

Defendant pursuant to Section 34 of the Motor 

Accidents Compensation Act 1999 (NSW).   

The proceedings were heard before Levy DCJ.  

His Honour found that an unidentified vehicle had 

caused the injuries to the respondent, that the 

vehicle was not capable of identification and 

entered a verdict for $350,000 (being the amount 

of damages agreed by the parties).  His Honour 

found no contributory negligence. 

The Nominal Defendant appealed.  It argued that 

his Honour had made factual findings that were 

not supported and/or contradicted by 

contemporaneous materials, and hence were 

impermissible in accordance with the well known 

statement in Fox v Percy (2003) 214 CLR 118 at 

[28] and [29].  That statement is that:  

“…the mere fact that a trial judge 
necessarily reached a conclusion 
favouring the witnesses of one party over 
those of another does not, and cannot, 
prevent the performance by a court of 
appeal of the functions imposed on it by 
statute. In particular cases 
incontrovertible facts or uncontested 
testimony will demonstrate that the trial 
judge's conclusions are erroneous, even 
when they appear to be, or are stated to 
be, based on credibility findings. 

… In some, quite rare, cases, although 
the facts fall short of being 
‘incontrovertible’, an appellate conclusion 
may be reached that the decision at trial 
is ‘glaringly improbable’ or ‘contrary to 
compelling inferences’ in the case. In 
such circumstances, the appellate court is 
not relieved of its statutory functions by 
the fact that the trial judge has, expressly 
or implicitly, reached a conclusion 
influenced by an opinion concerning the 
credibility of witnesses. In such a case, 
making all due allowances for the 
advantages available to the trial judge, 
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the appellate court must ‘not shrink from 
giving effect to’ its ‘own conclusion…” 

Decision 

Davies J (with whom Emmett AJA agreed, 

Macfarlan JA dissenting) upheld the appeal, set 

aside the judgment and ordered a new trial.  His 

Honour, at paragraphs [161]-[162] stated: 

“The approach taken by the trial judge 
was to examine each aspect of the 
evidence separately and to consider if 
that evidence contradicted or cast doubt 
on what the trial judge described as Mr 
Cordin’s account of the accident and Mr 
Cordin’s evidence on factual matters: 
Cordin v the Nominal Defendant [2016] 
NSWDC 12 at [20]-[21], [247], [437-457] 
and [465]-[477]. 

It is important to bear in mind, however, 
that Mr Cordin did not give evidence of 
what happened in the accident but of his 
belief about what happened.  Mr Cordin 
did not see nor did he hear the motor 
vehicle which he said he believed hit him 
from behind. His memory of what 
happened was '‘very hazy’.” 

His Honour also stated, at paragraph [167]  

“One reason that contemporaneous 
statements and documents are likely to 
be more accurate than a recollection of 
events is that a statement made at the 
time of an event, particularly when 
relatively spontaneous, is likely to be 
more accurate than a later statement 
made at a time when false memories can 
intrude.  In a minority of cases the false 
memories are deliberately so because of 
the contrivance of the maker of the 
statement.  In the majority of cases the 
false memories are honestly believed 
either for the reasons such as those 
outlined by Leggatt J in Gestmin SGPS 
S.A. v Credit Suisse (UK) Limited [2013] 
EWHC 3560 (Comm) or because the 
person recalling the events has tried to 
assemble recollections logically so that 
what happened can have some rational 

explanation in the person’s mind.  As 
Leggatt J noted at [17] memories are fluid 
and malleable, being constantly rewritten 
whenever they are retrieved.” 

Davies J noted that there was no reference to a 

motor vehicle in the ambulance records, hospital 

notes or a complaint to the council concerning the 

potholes.  In addition, a hospital “Patient Election 

Form”, purportedly completed by the respondent’s 

daughter (who did not give evidence) and signed 

by the respondent’s wife, indicated that there was 

no motor vehicle involved in the incident.  

Evidence given by a treating doctor confirmed that 

the respondent did not mention a motor vehicle 

whilst being examined in hospital. 

It was not until 12 September 2012, 10 days after 

the accident, that the respondent’s wife reported 

the incident to the Police and stated that there 

had been the involvement of an unidentified 

vehicle.  The respondent provided a statement to 

Police on 23 September 2012 corroborating the 

involvement of a motor vehicle, although made no 

reference to being “shunted from behind”. 

Davies J emphasised that the onus was on the 

respondent to demonstrate that the accident was 

caused due to the negligence of another person.  

The respondent had not seen or heard a vehicle, 

although there undoubtedly were cars in the 

vicinity at that time of day.  At [170] Davies J 

found error with Levy DCJ’s approach of 

analysing each document to determine whether it 

proved that the respondent was not struck by a 

motor vehicle.  The onus was on the respondent 

to prove his case, not on the Nominal Defendant 

to demonstrate that the contemporaneous 

documents disproved the respondent’s case:  
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[160].  Davies J found that Levy DCJ erred insofar 

as he sought to nullify all of the pieces of 

contemporaneous evidence rather than balance 

the evidence:  [194]. 

Macfarlan JA dissented from the majority and 

considered that the trial judge’s decision, which 

was based on the evidence before him, was not 

so unreasonable as to be disturbed.   

Implications 

This case reaffirms Fox v Percy and the 

importance of contemporaneous records. 

Contemporaneous versions of evidence should be 

preferred over later versions, or even expert 

opinion, for numerous reasons as outlined by 

Davies J. 

MANDATORY DATA 
BREACH NOTIFICATION 
LEGISLATION 
By Jarrod Tucker & Dan Brush, Colin 

Biggers & Paisley 

On 13 February 2017, the Senate passed the 

Privacy Amendment (Notifiable Data Breaches) 

Bill 2016/17 into law.  As a result Australia will 

have a mandatory data breach notification 

scheme. 

The new scheme creates an obligation for entities 

governed by the Privacy Act 1988 (Cth) to report 

to the Privacy Commissioner and to notify 

affected persons of eligible data breaches relating 

to personal information held, which may result in 

"serious harm" to any individual whose data has 

been disclosed.  Entities governed by the Privacy 

Act include, but are not limited to, government 

agencies, businesses and not for profit 

organisations. 

Where a business subject to the law suspects that 

there may have been a data breach, it is required 

to carry out a reasonable and expeditious 

assessment of whether there are reasonable 

grounds to believe that the relevant 

circumstances amount to an “eligible data breach” 

which triggers the new notification requirement.  

Under the new legislation, an eligible data breach 

occurs when there is unauthorised access to, 

disclosure or loss of personal information, and 

where the access, disclosure or loss is likely to 

result in serious harm to any of the individuals to 

whom the information relates.   A data breach can 

occur online (cyber security incident) or in a 

physical sense (documents accessed by a third 

party without permission).   

“Serious harm” is not precisely defined in the 

legislation.  Serious harm will also depend on a 

number of factors.  Guidance in the Explanatory 

Memorandum which accompanies the legislation 

states that serious harm could include physical, 

psychological, emotional, economic or financial 

harm, as well as harm to reputation. 

Once an organisation determines there has been 

an eligible data breach, the new law will require 

the organisation to report the incident to the 

Privacy Commissioner and notify affected persons 

as soon as practicable after they become aware 

of a breach. 
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The notification obligation will require businesses 

to issue a notice that the breach occurred, and 

must include a description of the data breach, the 

kind of information involved, and how individuals 

should respond to the data breach.  

The legislation does not contain an exact 

definition of what actions businesses should 

recommend for individuals to take to respond to a 

data breach.  Guidance in the Explanatory 

Memorandum provides the examples of changing 

passwords or cancelling credit cards.  We expect 

further guidance from the Privacy Commissioner, 

the courts and other regulators as to how this 

legislation should be interpreted.  Public 

discussion on the topic will also assist to generate 

ideas of what actions entities governed by the 

Privacy Act should recommend for individuals to 

respond to a data breach. 

Entities governed by the Privacy Act that fail to 

provide the required notifications may be subject 

to face penalties including fines. 

The legislation will come into effect on 

22 February 2018.  

 

 
 

MEMBER PROFILE – LUKE ATKINS 
 
In this issue, we profile Luke Atkins who is the incoming editor of The NSW Litigator 

 

After completing high school, I enrolled in a Bachelor of Commerce and 

Bachelor of Laws at the University of Sydney.   A few years into my 

degree, eager to pursue a career in finance, I ceased my study of law.  I 

completed a Bachelor of Commerce and was fortunate enough to 

secure a graduate role at AMP Capital Investors in the property division.  

After two years as an investment analyst I began to question my 

unhealthy relationship with excel.  I realised that a career in property 

was not right for me. It was time for an adventure.  

I spent the next year in South America volunteering in remote communities, meeting interesting people and 

soaking up the local cultures.  During my time overseas I realised that I wished to pursue a career that would 

enable me to make a tangible contribution to the community. I was drawn back to law. 

Upon my return to Australia, I enrolled in a Juris Doctor at the University of Sydney.  I was fortunate to be 

awarded the Wilgram Allen Scholarship and spent the next few years developing my legal knowledge and 

reasoning.  I found returning to full-time study slightly daunting and questioned how I would perform after my 
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hiatus from academia.  However, with a structured study regime and healthy appetite for coffee, I was able to 

develop momentum and I received an award for “most proficient” in the first year of my post graduate 

degree. 

While I was studying the Juris Doctor, I worked as a research assistant at Sydney University.  In my 

penultimate year, I gained employment at Maurice Blackburn Lawyers as a paralegal in the class actions 

division where I continue to practise as a solicitor today.  

I am enjoying developing my knowledge of the complex class actions regime.  It is a diverse and ever-

evolving area of jurisprudence.  I am also enjoying working in an area of law that helps provide access to 

justice to many who would otherwise be deprived. 

My advice to young lawyers is to follow your passion.  Find an area of law that enthrals you.  Find an area of 

law that challenges you.  Don’t be afraid of change.  Work hard but don’t forget to come up for air.  And if you 

can’t find your passion, maybe it’s time for an adventure.  

 

UPCOMING EVENTS 
 

Please note the below dates for our upcoming committee meetings, which will be held on the first 

Wednesday of every month in the evenings at 6pm at the Law Society Building: 

• 5 April 

• 3 May 

• 7 June 

• 5 July 

• 2 August 

• 6 September 

• 4 October 

• 1 November 
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CONTACT US 
 

FROM THE EDITOR 
 

Theresa Power, Barrister Sixth Floor Selborne Wentworth Chambers 

It has been an honour and a pleasure to serve as editor of this newsletter for the past two years.  In that 

time, we have managed to christen our newsletter “The NSW Litigator” and establish a regular quarterly 

publication.  I am pleased to be handing over the reins to Luke Atkins, who I know will do a great job. 

The next edition for the newsletter is planned for June 2017.  Topics should be confirmed by mid May and 

articles (limited to 1000 words) submitted by mid June.  If you would like to contribute to the newsletter, 

please feel free to let us know, even if you’re not sure what to write about, as we can help with suggestions 

for case notes.  In addition to case notes, we welcome short articles about past or future events that may be 

of interest to our members.   
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